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BEFORE THE FEDERAL ELECTION COMMISSION m
KAy 25 Py 10

In The Matter Of )
MUR 5910
Amencans for Job Securty ;
RESPONSE OF AMERICANSFORJOBSECURITY ' & o -
TOTHE COMPLAINT FILED BY PUBLICCITIZEN,INC. = = O
- OMOX
L  INTRODUCTION. » gg‘gﬁﬁ
(7] 7] E
‘Thss responds to the notsfication by the Federal Election Commmssion ('G:msﬂ') ﬁi'égs
- > o
-

complame fled agamst our cheat, Amencans for Job Securty (*AJS” or “Respondent”), biSubl’
Qaxzen, Inc. ("Public Citxzen®) m the above referenced matter! For the reasons set forth below, the
complamt 13 without ment and the Commssion should find no reason to beheve that AJS violated
the Federal Electsion Campagn Act of 1971, as amended (the “Act”), or Commussion regulations,
chsrmss the matter, and take no further action,? -

Innully, we are confused by Public Cawen's Complamt m this matter smce  directly
rulemakmg. Spectfically, Public Gitezen asserted broad mmmsty for 501(c) groups engaged m sssue
advocacy

"The statutory hmxs on the FEC's regulate non-express-advocacy by brganmations
odurdnnpollnlc:mmes-gzyd': .mmuctafurm:{dm—

contmue to serve mterests m fance law within bounds
Thes e whers teolopeal 8 ciaons] conprots oL s
quahfy for tax exemption under IRC 501(c)(3) and 501(c)(4)-(6) are concemed. Discussion
dmdpbkmwhnhmywrywﬂ:tcmmo;pmeofehmdoﬁnk
who are candidates for federal office, 3 central to the mussion of such organezations, and 1
entxtled to substantial consttutional protection  Defining all communications that “attack,”

1 Publc Camen's s of two and will be referved to collectively ss “the
Complane * h#mmmwmm?mme "The first » the four page cover
lester that constautes the Comnussion complane Agddnmllhuuﬂ'ubeufemdw.'mﬂs The
mdm.awqh?ubh&anmy with the IRS that contams the factual allegatsons thee will

2 The Respondent’s buef, exhibas and stxachments filed mn respouse to the Casey campargn complamt m MUR 5694 sre
hereby mcorporated by reference
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m of almost done mhm*ﬂnup
zog: FECA?JM cvuydmg Organzzatons )

PC Comment at 6-7. 'We could not agree more Publc Qtxzen also stated.

In thss respect, & 15 essential that the definmions not go so far as to brng an entty withm the
defmnmon of 2 “politxcal commmtee® sumply because &t engages m activities that are advocacy
m nature. In partxcular, ahgmﬂl(c)omsbuﬂmhvemfenﬂn:mﬂ
becomeapohcdconmee m;ﬁdmmﬁdmdp&h
officals. This that an organzation may not

asa polnnlcome simply because &t engages m * md-cmmn:zd

advocacy of poltxcal result.” 424 US a79 . If, however, the “major purpose® standard
15 crcumvented by permittng 1t to be satisfied whenever an organmzanon spends a certam

amuntofmmcy ‘whether $50,000 other arbgrary amount) on communicatons thae
“attack” or * nq:po(n’aendxhr,ptmwluthe (hunofl;zedmllhvemm

An organmranon may become subject to commuzee
P el ek
process of bootstrappmg.

Id at 10. Once agam, we agree with Public Ctwen’s comments on the proposed politxcal commautee
status rulemaking  Nonproft IRC 501(c) organzzations such as AJS should not be subjected to
harassment complamts simply because they engage m ssue-advocacy commumications to advance
therr publi poliy agenda. ’

AJS spectfically and generally denies each allegation made m the Complamt. The Office of
the General Counsel ("OGC") must apply a farr and objective review of AJS's communications,
spphyng the legal standards established by the federal courts and Commssion regulations and
precedents m effect at the time the communications were distnbuted. If apphed, this process will
result m findmgs thae:

o The does not dﬂtA]Smuvedmyemmiumaamuhof
Complam oes allege
Fund, Inc, or 11 CFR. § 100 57 Smm’swmm&mmm
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advoacyadscmedabove.noMSTforﬁmdsfmmnmmbmorpoml
members indicated that any portion of the funds would be used to support or oppose a
federal canchdate. Therefore, AJS dud not fail 1o report any contnbutions as alleged m the

Complamt
postions and encouragmg the legulators - or other
mﬂﬂh&w-bnﬁmwmmﬂijﬁwm

mwh educational efforts and other “ are
trade associtions such as AJS. Therefore, there 15 no factual or legal basss for
allegation that AJS’s major purpose 15 federal campagn actviry as alleged m the Complamt

Accordmgly, AJS did not il to report as 2 political commutee wich the Commssion, fail w report
contributions and expenditures as a poltical commree, knowngly accept contributions m excess of
the $5,000 contnbution lmt, or knowmngly accept corporate contnbutions as a pobtical commuttee
as alleged m the Complamt  As explamed fully below, AJS does not satisfy the defmnstaon of
“pohtical commuttee” 30 that this marter should be dismmssed, and the Commussion vote to take no
further acton. ]

II. STATEMENT OF THE FACTS.

The allegations contamed m the Complamt are factually maccurate. For example, the
Complamt states that the “sole common denommators of AJS’s messages appear to be dmumshmg
the electoral prospects of Democratic candidates for office or axdmg the prospects of Repubhcan
candidates ™ PCIRSat2 However, AJS 13 concerned about sssues, not candidates  For example,

the complamt sgnores the 1ssue advocacy commumications sponsored by AJS on the death tax and
asbestos trust fund issues that took Republcan lawmakers to task for therr policy posmions on the
legmslanon.

In addmon, the Complamt states that “[none of the ads ever sdentified specific legslanon
and none of the ads amred when pertment public pohcies were bemng considered m Congress or by
the executive branch® PCFECat3 However, the attachments to this response demonstrate that
each AJS commumscation chd sdentfy specific governmental or legslative sssues then before the
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appropmate governmental branch or agency or that pertamed to the mdividual referenced m the
commumication.

Moreover, each AJS communcation bsted 11 the Gomplaie contams a clear on-lecrorl
call to action that urges the recipient or viewer to contact the referenced public figure to
commumcate his or her views on the ssues dscussed m the advertsement. No AJS advertsement
sdentifies a publc figure as a candidate, refers o an election, urges anyone to take any electoral
action, or asks anyone o contnbute 0 a campagn. Therefore, the AJS commumications do not
constitute express advocacy even under the expanded, and previously held unconsttutional,
definition of express advocacyunder 11 CFR. § 100 22(h)

Importantly, the complamt seeks to retroactively apply the Brpartzsan Campaig Reform Act
of 2002 ("BCRA") and the Commussion’s recent pohtical commuttee status enforcement matter
Conciliation Agreements to AJS'’s commumcations and actvities long before the Comnussion’s
mplementation of s new poltical commstee theones or the MURs releases. Thrs raises Senous
&:MmmA]S.hhhmhedmmxddmhwchun@em
the Comnussion’s retroactive application of the 2004 politxcal commstee status rule and 23 pursuz
of express advocacy findings under 11 CFR. § 100 22() Buckleyv Valeo, 424 US. 1,77 (1976)
('Dmpmmqhmdmaammlmpmv:hadeqmmmamof:nd:mry
mtelhgence that his contemplated conduct s 1llegal, for no man shall be held cmmnally responsible
for conduct which he could not reasonably understand to be prescnbed. Where First Amendment
nghts are mvolved, an even greater degree of specificity 13 required.”) (ceations and quotations
omted). Specihcally,

s e e

Court’s decsion m McConnellv FEC. None of these commumications are subject to the

elecuoneermg commumications ban on corporate funds under BCRA. In fact, no AJS rado
or television communication violtes the corporate funds ban on such commumications thar
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are awred 30 days or less before 2 pnmary election or 60 days or less before a general election
w&w&amwhmﬂsdﬂWﬁnwn&om
ehmemgeommmnbmondnueofompomﬁmdsmpuyforu:h

e Onlyfive commumicanons were dstnbuted after the Commmsion's pohtxcal commttee
status rule regardmg the defmton of “conmbution™ became effectve on January 1, 2005

o All of the AJS commumcations hsted m the complamt were distributed pror to the
Commussion'’s announcements that respondents had signed Concilation Agreements m the
527 oommemmfommmﬁnmthem&chh(mem

anddle(bmnmn’smpphmlnphmmnofn

mmwnphmhownhckz; ﬁ “ﬁubyd' mdﬂmt

Sclos enforcement on a case mbas See Shawys v FEC, 424F zdltobf.116
&MM(' md%mpamhﬁmmdhphheomwuﬂheeﬁmsa
mwwﬂgﬂumﬁmmﬂy‘)

The due process concems are heightened m the present case smce AJS 1s a nonprofit IRC 501(c)(6)
organmzation that seeks to dnive 23 public policy messages through communications to the general
pubkc that urge the recipients, hsteners or viewers to contact the referenced government officials or
public figures. See Buckley, 424 US at 41 n. 48 ("[V]ague laws may not only trap the mnocent by
not provximg fair warning or foster arbatrary and dscomnatory apphcation but also operate to
mhibz protected expression by mducing citzens to steer far wader of the unlawful zone than of the
boundanes of the forbudden areas were clearly marked. Because First Amendment freedoms need
breathmg space to survive, government may regulate m the area only with narrow specificsy.”)
(cztations and quotations omuted), Shays I, 424 F. Supp 2d at 115 ("The Court 15 troubled,
however, by FEC's lack of explanation for 1ts conclusion that adjudication 1 preferable to
rulemaking for regulating 527 groups.. The E & ] does not, for mstance, discuss whether First
Amendment or due process concerns mught mpair 1ts ability to bring enforcement actwons agamst
527 groups m the absence of 2 regulation providing clear gundance 25 to when those groups must
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regsster as a poltical commateee. In fact, FECA provides a defense to ‘any person’ who rehes m
‘good farth’ on FEC rules *) (cxatons omutred)

Fmally, the Commsssion must not retroactively apply any of these rules. See Bowen v,
Geomgetown Universgy Hospital, 488 US 204 (1988) (A] statutory grant of legslanive rulemakmg
suthorty will nox, as a general matter, be understood to encompass the power to promulgate
retroactive rules unless the power s conveyed by Congress m express terms . . . . [tThe APA requires
that legislative rules be given future effect only.”). Therefore, each AJS commumcation must be
analyzed by the Commussion usmg the rules m existence at the time *

A.  Amencans for Job Secuny. '

AJS 1 an mcorporated nonprofit trade association organzed pursuant w 26 US.C.,

§ 501(c)(6)* with the mmsion of enhancng the chmate for Amencan busmesses Affidavat of
Michael D Duble (MUR 5694), 114, 6, attached hereto as Extubat 1 (AJS 000001-000063) (*Duble
Aff®) Copues of AJS’s Arxcles of Incorporation and the IRS determmation letter are attached to
Mr. Dubke’s Affidavit as Artachments 1 and 4. Chuef among the goals of AJS 15 educating the
pubhc on msues of importance to busmesses and encouragmg a strong job-creating economy that
promotes a pro-growth agenda. (Duble Aff {7, Attach 1)

3 The statute of hmstatsons has run weh to esght commumcstions hsted 10 the Complamt that were dstabuted m
calendar yesr 2000, snd by the end of 2007, the statue of kmssnons will have run on an addmonal nme
commumcations thet were detnbuted m year 2002 Ses 28 USC§ 2462 smce the statue of
Mh“ymmhqh“g}ﬂm.hm oot address them  Rather,
£ will decuss the remammg 24 commumcations m the Complamt that were dutnbuted 1 calendar year 2002 or

note that commumication sumbers 26 and 27 sted m the complamt discuss only state wsues and
‘Therefore, such communications are not subject o Comnmssion regulation smee they do not reference &

126USCS ”I(d(ﬂmﬂuungmw'[bmm napadfum;hukwqﬂy
under Organmaton “an sssocution of persons having common mterest, the
plpusecsimd( s‘wmnr:m:m "26CFR.§ 1&7&@-1 '
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To this end, AJS has rehed smce 2s mception on broadcast and prnt advertsmg and mass
mail to mnform the public about ssues and legislation mportant to the assocmtion and to urge the
pubkc to contact therr legmlators to support legsslanon favorable to Amencan busmesses (Dubke
Aff.§7.) Forexample, m 2004, AJS produced a senes of prnt advertisements cntxcal of Repubhcan
Smeh&Hu'smﬂmaumbmuhedﬂnudomwmpaldne.qmm
(Duble Aff 18, Attach. 5) The advertsements encouraged the publc to contact Senator Nickdes
and urge hum to solidify hus legacy and *lall the Death Tix ® '

In 2005, AJS contmued s campaign to rase awareness about the death tax. AJS produceda
senes of broadcast and prmt advocacy peeces that critscrzed Senate leadership on the basis of 1ssue
posmons ~ namely then-Majorty Leader Ball Fst, Senator Jon Kyl (who had been selected by the
Whte House to shepherd the legilation), and then-Senator Santorum - for faihng to brmg
legislanon that would repeal the estate tax to the Senate floor for a vote, despae therr pubhc
promuses to repeal the estate tax. (Dubke Aff §49-10, 12, Artachs. 6-7, 13) AJS also amed rado
advertsements m states represented by key Democratic Senators, mcludmg Arkansas (Mark Pryor),
Indina (Evan Bayh), Lousiana (Mary Landneu), Montana (Max Baucus), and Oregon (Ron
Wyden) Each advertsement noted that the Senator’s vote would be crucal to passage of legslation
to repeal the estate tax, and encouraged hsteners to contact the Senator’s office to ask the Senator to
support such legslaton. (Dubke Aff. §11, Artachs, 8-12) None of these commumicanons were
produced withm 60 days of a general election or 30 days of a pnmary election, and none contamed
any electoral component. (Dubke Aff. 119-12)

In addion, AJS sponsored a senes of television commumications concerning the legislation
to establsh the asbestos trust fund m early 2006. ‘The purpose of the advertsements was to
generate oppostion to the asbestos trust fund legslation that was bemg considered by the United
States Senate 'The commamications cnticrzed the pohey postions of Repubhcan Senators
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supporung the legislation, and pramsed the policy posmons of Democratic Senators opposmg the
legslanon. Affidavet of Michael D, Dublke (MUR 5910), %6, attached hereto as Exiubz 29 (AJS
000993-000998) ("Dubke MUR 5910 Aff ") Part of this effort mvolved commumications that were
distnbuted m the followng states caticzng the asbestos trust fund policy posstions of the followng
Republican Senators: Alabama (Sen Sessions), Anzona (Sen Kyl), Idaho (Sens. Crag and Crapo),
Kentucky (Sens Bunmng and McConnell), Mississipp: (Sen Lott), Montana (Sen. Bums), New
Hampehre (Sens. Gregg and Sumuns), Oklshoma (Sen Goburs), South Dakota (Sen. Thune), Utsh
(Sens Bennett and Hach), and Wyommng (Sens Enzi and Thomas) (Id. §7) The advertsements
that were dstnbuted i North Dakota, on the other hand, prassed the publc policy posions of
Senators Kent Conrad and Byron Dorgan for opposmg the asbestos trust legislation and fighting for
small busmesses and the jobs they create. (Id. 18) None of the AJS asbestos trust fund
commumxcatons awed withmn 30 days of a pnmary election or 60 days of the general electson, nor dud
they contam any language expressly advocating the election or defeat of any federal candsdate. (Id, §
9)
III. FACTUAL AND LEGAL ANALYSIS.

‘The Commsssion's case-by-case poltscal commmtee theory ss still the sulyect of htgatson.
See Shays II, 424 F. Supp 2d 100. However, the Comnussion has mdicated that = will cdntmue to
determme a group’s status usmg ths approach  As stated m the supplemental justficatson to the
polnical commattee status regulation, the Commussion conduucts a three pare test to determmne

whether an organzation tnggers polihcal commuttee status:

In each of these Poltxcal Commutee Status Matters, the Commssion conducted a thorough
mvestigation of all aspects of the organzation’s statements and activities to determme furst of
the exceed the $1,000 statutory and regulatory threshold for or

m 2 US C § 431(4)(A) and 11 CFR. 100.5(s), and then the

organmzation’s major purpose was federal campagn actvity
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72 Fed. Reg at 5603-5604. With respect to the expenditure path, the Commssion analyzed each
group’s commumcations to determune whether they constauted “express advocacy” under 11 CFR.
§10022(b) The contnbution path, on the other hand, was exammed under the Commussion’s
sserpeetaeon o EEC.v, Survmal Edcaton Fod, K. 65 F 3 285 2 G 199 SEFF) for e
2005 requests for funds. Fmnally, f an organzation satishies exther the expenditure or contnbution
threshold, the Cornmssion exammes whether the organzation’s major purpose was federal
campagn actvaty.

As explamed more fully below, there 15 no factual or legal basss for findng reason to beheve
m ths matter First, no AJS communication constitutes express advocacy under Buckley's magc-
word test or the expanded “reasonable person” standard under 11 CFRS 10022(b) Second, AJS
does not make sohctatons. Rather, AJS’s funds come from member dues. In any event, none of
the financul correspondence with members or potential members resulted m contributsons under
exther SEF or the Commmusion’s political commatee status rule. Fmally, AJS’s major purpose 15 not
electoral actvity as erroneously alleged m the Complamnt. AJS's major purpose 15 10 advance the
pro-busmess, economuc prosperty agenda of s members.

1.  The AJS advertsements Isted m do not constatute *
advocacy” under 11 CFR. § 100 22(a) and, therefore, do not as
expendstures under the Act or Comnmssion Regulations

Under Buckley v Valeo, 424 US 1 (1976), only communications that m express terms
advocate the election or defeat of a clearly sdentified candidate or group of canchdates are considered
“expendstures” subject 1o regulation under the Act by the Commussion. 424 US. at 44 n. 52; 11
CFR. § 10022(s). Thss brght Ime test has been repeatedly upheld by the Supreme Court and other
federal cours. See, ¢ g. FECv Massachumetts Cizzens for Life, Inc, 479 US. 238, 249 (1986)
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(reaffirming the Buckley express advocacy standard for determmmg whether a commumcation
constautes an “expendture”), Mame Right to Life Comm. Inc v FEC 98 F 3d 1 (1* Cr. 1996)
(affirmeng distrct court rulng mvahdating section 100.22(b) because & mpermessibly challs polmcal
speech).

BCRA dud not ehmmate the “express advocacy” requrement for expenditures on
commumcations made mdependently of federal candidates. 72 Fed. Reg, 5595, 5597 (2007) In
McConnell v FEC, the Untted States Supreme Court did not change the “express advocacy”
requirement.’ 540 USS. 93 (2003) In fact, several federal circust courts have held that that the
“express advocacy” requirement survived McConnell m tact m cases mvolving state statutes See,
£g. Anderson v, Spear, 356 F3d 651, 664 (6* Qir. 2004) (notng McConnell “left mtact the abibty of
courts to make distinction between express advocacy and 1ssue advocacy, where such distmctions
are necessaryto cure vagueness and overbreadth m statutes which regulate more speech than that
for which the legularure has established a significant governmental mterest *); Center for Indrvdiual
Freedom v Carmouche, 449 F3d 655 (5* Qr 2006), cert. demed, 549 US __ (2007) ("McCoanell
does not obvite the apphcabiley of Buckley’s Ine-drawing exercise where, as 1 this case, we are
confronted with a vague statute *) (cxations omuted)

3 In fact, the Fifth Circus noted

We are sware of the McConnell Court’s assertions h'ﬁew«ﬁmdwwﬁm

= feoccnly cascphon” st Yckic eprm advocmy e n......ﬂ"“"‘

cud:cmlor apparent corruption * 'lhlembmmn.bnthem

determmanon that 2 dstnction between express dvuﬂ msue advocacy s not n-llud
"The Court ssd nothing sbou the contmung relevance of the magic words requarement as & wol of stanory
construction where a court 3 dealng wzh & vague campasgn france regulstion

In hgh of thes silence, we must sssume that Bucklgy remamns good lew m such circumstances

Cemer for Indiwxinal Freedam, 449 F 3d (cestwons omated) ‘Therefore, that the Commuson
dmnmhpb&hm&wﬁm-ugm -
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Moreover, the Commssion’s supplemental E&J places great emphasss on the Supreme
Court’s hmiting construction of the defintion of “polcal commmtee” set forth m Buckley See 72
Fed. Reg 5597 Therefore, the Commussion concedes that Buckley's commands concemmg the
apphcaton of the polical commatee defmtion are still controlling, even after McConnell. ‘The
Supreme Court specifically narrowed the reach of the polincal commutee defntion:

To s o s )t b e

section 608(¢) w0 only funds used for commumicatsons that expressly advocate [FN108]

the election or defeat of a clearly sdentified candhdate,

424 US a 80. In fact, the footnote cited m thus passage refers only to footnote 52 m the opmon -
the footnote that provades for the so-called “magxc wonds” express advocacytest. Seexd at 80 n
108. Accordingly, the Supreme Court reasoned that the political commttee defmition does not
applymaﬂmﬂmhcmmddnuordmpoltypmmmhm;nhmy
be sansfied only with express advocacy commumcatons pursuant to foomote 52. Id, at 80 ("As
narrowed, section 434, hke section 608(e)(1), does not reach all partisan discussion for £ only
requires disclosure of those expenditures that expressly advocate a particular election resule.”) ¢

In the present marter, none of the AJS communicatons hsted m the Complamt expressly call
for the election or defeat of any federal candidate None of the commun

¢ hm.%—l.mhh&mmnlﬁn’:dwdmmnbhn
muhd‘;n:‘mn phwmxhhm me;m

We therefore hold that an expendsture must consttute “express advocacy” m order to be o the
prohbmon of §441b  Buckley adopred the “express advocacy” requwement

1n ther case thet & findmg of “cxpeess advocacy” depended upon the
“elect,” “support,” etc, supram 44,n52,9%6SC 2:6.152

Id, s 249 (emphess added) 'ﬂnmmnamhh&m&n-hhdubm
effect Faucherv. FEC 928F2d = QGr mterpretston statue th&ru
bﬂ?hdﬂh#&glml:nmié:ﬁmumus:;hvznd Supreme
Court ) (cast:ons omutted)
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1o “vote for,” “re-elect,” “support,” “defeat,” or otherwise take any electoral acon with respect to
any federal candidate Rather, the consstent message m each of the communicanons = for the
viewer, hstener, or recipsent to contact the dentsfied pubhc official or public figure to express their
views on the ssues discussed 1n the communicanon  (Dubke MUR 5910 Aff. 14, Amtach. A) In
fact, Public Citrzen conceded that AJS’s communications do not constitute expenditures under
Buckley or 11 CFR. § 100.22(a) m 13 press release concernmng the complamt and the complamnt
sself. Publc Gtrzen Press Release (Apnl 11, 2007), PCIRS ComplL at 3 Clearly, none of the AJS
advertsements constitite express advocacy under Buckley's test and 11 CFR. § 100.22(a).

2.  Smce each AJS communication contamns an request that the pubhc

contact the identified pubhc officaal or publc concemmg the ssues
discussed m the communications, none of the commumications constitige

express advocacy under 11 CF R. 100 22(b) .

Pubhc Ctzen’s allegations that AJS’s communications constitute express advocacy s
prenused entirelyon 11 CFR. § 10022(b). This regulation suggests, notwithstanding the
commands of Buckley, that m the absence of exphcit words advocating the election or defeat of a
clearly dentsfied federal candidate, 2 communication may also be a form of express advocacy when,
taken as a whole and with hrited reference to extemal events, 1t can only be meerpreted by a
reasonable person as unmustakably, unambnguously, and suggesuve of only one meanmng that
advocates the election o defeat of one or more clearly dentibed candidate(s)” Ses il

'The Comnussion’s Explnation & Justsfication ("E&8J”) for section 100 22(b) provides a
further explanatson concemng what types of commumcatons will be consudered express advocacy

7 At least three federal courts have held thae secuon 100.22(b) 1 snvald and unenforceable See, ¢ g Mame Right 1o
Life Comen. Inc v FEC 98 F3d 1 (1=Cr 1”Q.Wﬁumm(ﬂ
Qr 2001), Rght 1o Lifie of Dutchess Councyv FEC, 6 F Supp 2d 248 SDNY 1998) In addmon, several federal
courts have held sfter McConnell thae the express standard estabinhed m contnues 10 kme the reach
of vague campagn fmance stnges  Sos Supan4 Accordingly, McCoanell did not
resurrect section 100.22(b) from constatutional infumsy and the Commusion should not use x a8 & basss for mekng &
mwbelr:fndqﬁ Mh.:ddpmhw?m .
100.22(b) m thw Response however, mast not be mterpreted or construed ag & warver of our posmon
secton 100.22(h) remams unconsteutional under the federal court decsions ced above
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under the expanded defmmion See 60 Fed Reg. 35292 (1995) *Commumications discussmg or
commentmg on a candidate’s character, qualifications, or accomphshments are considered express
advocacy under new section 100 22(b) if, m context, they have no other reasonable meanmg than to
encoursge actons to elect or defeat the candidate m question.” Id at 35295 (emphasss added).
However, ths standard apphes only when a commumication contams “no specific call to take action
on any ssue or to vote for a canddate, . * Id. (emphasis added). Communscanions contammg a
non-electoral call to action such as contactng the mdivadual sdenttfied i the communicanon must
be analyzed under a four-comers reading of the action urged.

"The Commssion also noted that “the revised rules m secton 100 22(b) do not affect pure
msue advocacy, such as attempts to create support for specific legshtion, or purely educanonal
messages.” Id, (emphasss added) The Commussion provaded two message examples to slhustrate
express advocacy versus some other type of message. '

o by i ot 5l e i g s v P

bull tha has just passed, if the message did not refer to the upcommng election or encourage

electon-related actions. In contrast, under these rules, 1t 15 express advocacy of the

commumication described above urged the audhence 1o vote agamst the President of the
Presudent does not veto the bill m question

Idl. (emphass added). Thus, section 100 22(b) emphasmes that “the electoral portion of the
communication must be unnmstakable, unambsguous, and suggestive of only one meanmng, and
reasonable mmds could not differ as to whether &t encourages election or defeat of candidates or
some other type of non-clectoral action.” Id (emphasss added) Therefore, an express advocacy
communICcation must contam a message that constitutes an unmestakable, unambsguous request for
some type of electoral achon concemng the electon or defeat of a canddate *

’ mm}hu:MMy'mh&'u'qdkwmb«mm' The
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Any non-electoral request for action such as calling the government offical or pubhc figure
referenced m the communication 18 - at the very least ~ susceptible to more than one meanmng under
section 100.22(b)’s reasonableness standard® Moreover, smce the electoral portion must be
mmhbhmﬁgm.mdnwdmlymmmydouhmnnidnm
of a phrase or word must be resolved m favor of a finding of no express advocacy. As the Ninth
Gurcu: held m Purgaschr '
[Sbeechmyonlybemd ndvoacy‘inpmemachrphformanddnn

" -y Ve)ereiny B SV * lelﬁtmbechr'ht
acmnsadvumd. Spee:humotbe' advoucyoftbeeleeuonorddenofa
clearly sdentsfied candidate® when mnds could differ as to whether

a vote for or agamst a cancidate or encourages the reader to take some other lond of acton.

807 F2d at 864. Therefore, if a commumcanon contams an exphcst call to take some type of non-
electoral action, the Commssion cannot supply a meaning to the words that 13 mcompatible with the
clear :mmpont of the words. See Furgatch, 807 F.2d at 863-64. As ducussed fully below, each AJS
commumicanon discusses governmental sssues and asks the hsteners, viewers or recients to contact
the referenced govemnment official or public figure and express thewr views - an unmstakable,
unambiguous, non-electoral action.

’ hszhMﬁmtmﬁemm-hblhlhuﬂksm@ , the court
commends the of any communication under the case's express advocacy rest must focus on the acton
sdvocated See %07 F. w.mpior 1987) ("The pevotal question 1 0ot what the reader should prevent Jammy
Carter from domng, but what the reader should do to = mwull'ebulcnn'duilshn.') 'l1n-.d|e
proper focus of any express maqury under the expanded defint:on must be on the commend of some m
action, and not the effect or xxent hm m_s Smwmhesnhthechy
commumesnon rather than x5 hermful effects that ¥ mcompatible weh, or
sunply unrelsced to, the clear smport of the words Aldna-dbeb'.tbeulumndmm
commands the recaent, lstener or viewer 1o conzact the governmental offical or pubhc referenced m the

MM‘:-.-:-M:I?:M&M Lmdmdmc
Purgagch or section 100 22(b)
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L Matter Under Review 5634.

In MUR 5634 (Sierra Club), the Commussion provades a window mto ss new analysss under
section 100.22(b). In releasmg the Concibation Agreement m MUR 5634, the Commsssion declared
that “[tJius 13 one of the most mportant express advocacy cases the Commmssion has resolved m
recent years” nddntﬂmmean'pmv:kﬁndnrgmhmemhp«bhmhmmm
of the express advocacytest.” Comnussion Press Release (November 15, 2006) (Exhibx 2, AJS
000064-000065), scc also 72 Fed. Reg. 5604 n 19. Accordmgly, the OGC's and Commussion'’s
analysss of Section lmﬂ(b)mmm4pmvdeuﬁamwtkforml;mgaeoﬂ:;ﬁmn
under the expanded definmion of express advocacy

The Complamant m this MUR alleged that four pamphlets produced and dsstnbuted m 2004
by the Sserra Club constauted express advocacy by advocatmg Senator John Kenry's élection as
Presdent MUR 5634 Compl at 1. The four pamphlets - “Conscience,” “Fnend,” “The
Envmmfornm'm'm,'md'mw-mhd-umedthemm;mlpolxy
positons, actions or proposals of federal candudates and mcinded a call to acnon  (Seg Exubas 3-6).
Listed below are bnef descriptions of each pamphlet and the Commussion’s express advocacy
determmation*

e “Conscience”. This compared the environmental records of Senator Kerry and
Exiioe 3, AJS G066 000068) T o of he peph ez thereder 0 “Let our
conscience be your and the heading on the mtenor stated * And let your vote be your
Fovre e emacran: cochdam. The oo et ta e oo o

the checklists favoning the Democratxc candidates and the exhortat:ons dscussed above were
suggestve of only one meanmng and that “reasonable minds could not differ as o the action
urged.” MUR 5634 OGCReport #2 at 14 Accordmngly, the Commussion approved a

a
S Tt e

e “Foend™: Thxs emphaswed Senator Kerry's Senate record on environmental ssues
and directed the to email him at his Senate websze * and ask hm to continue
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protecting our environment.” MUR 5634 OGCReport #2 at 16. 'The pamphlet did not
xufemmylpeclf:padmghgshmn (See Extubs 4; AJS 000069-000070) However,
theOGCdmecldm'[s]meKenywaSm he was posioned to vote on or
spomorummmuulhphnn MUR 5634 OGCRepor # 2 at 16. The also
'Mnotnferwvougad:ly dldu Thus, the OGC determmned,
Commsssion agreed, pamphlet noteonnmanebmnlpomnn
unmustakable, unaminguous, and suggestve of only one meanng Id,

“IED" IhspnnyhhnemelypmmyeddlerMsemmmlmdmd
directed readers to email the Presdent and “tell hum to stand up to corporate
'Ihepanphletabocomdthelm'dmyur,ouvsmm (SnExhrz
000071-000072) 'IheOGCdetermed.andﬂn(hmmumaped,duttherﬂemw
m a posion “to stand up to cozrporate polluters” whether or not he was runming for re-
electon. MJRMOGCRepouIZaIG Thus, the pamphlet did not contam an
ﬂehmn!pomdnwmuhbk,mm , and suggestive of only one meaning.

“Ihe Dut”: Ths pamphlet was sumlar 1o “Conscience”™ discussed above m that & identifies
President Bush and Senator Kerry and contamed narratives concernng therr environmental
posmions. MUR 5634 OGCReport #2 at 16-17. The pamphlet directed readers to “dig
deeper for facts about the candidates for presdent” and to “check the facts®. Id, =t
17(emphass added), (see Extubst 6; AJS 000073-000075). The OGC conchuded:

While the communication suggests to the reader that the Sierra Club views Senator
Kmfsmmmlmrdabmdmhmdm&uhs,tcwﬁmbhbe
nmqmdmmlywbmmbmmfomd. Thus, because
naluﬂahmndl differ as to the action ¢ urges, “The Dirt” does not contamn
‘express advocacy” as defmed m Section 100 22(b)

Id. Therefore, the OGC determmed, and the Comnussion agreed, that this pamphlet does
mmm:lmymdertheupmded&fmmdspnthe facttharx

as canddates, mvited the recypsents to become betzer
toroed shout the candides, i e

nsues. Id,

Accordingly, the OGC's recommendations, and the Commusion’s findmgs, m this matter
demonstrate that outside groups are permnted to discuss m thewr communications the pubhc pohcy
posmons of government officials and publc figures, mdicate a preference for one candidate over
another m the context of contrast commumcations, refer to mdviduals as candidates, sdentsfy the
election year, and even wrge the public to become better mformed about the candxdates without
satsfymg the defmtion of express advocacy under 11 CFR. § 100 22(b).
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n  Smce each AJS communication contams an exphes non-electoral call
to action, they do not satusfy the defintion of express advocacy under
11 CFR. § 100 22(b).

AJS's communications do not constitute express advocacy even under this expanded
standard. It 13 beyond question that none of the AJS commumnications exhort the pubhc to campagn
for or contribute to any federal candidate. See 72 Fed. Reg 5604 ("Express advocacy also mcludes
exhortatons ' campaga for, or contibuge to, a clearly entafied candidare ™) Nor do they
exphcaly refer to any mdrvdual as a candudate or reference an elecon. MUR 5634 OGC Report #
2 at 16. As explamed more fully below, each commumcation discusses public policy ssues, the
pubhc official or public figure’s postion on the 1ssue, and asks the pubhc to contact the person and
communcate their views.

Lsted below are the communscations bsted i the Complamt that were dutributed m
calendar year 2002 and thereafter along with an analysss of each communcation under the express
advocacy standards discussed above * The communications are hsted below according to the
number hsted m the complamnt.

Script: Narmator: 'Pkmeufoﬂnnmlmcnfaandfummdmmg:om,m
Wayne Allard. The Rocky Mountam News has called him the ‘travelng man’ for nearly 500 town
meetmgs he's held smce becoming a Senator. A vetennanan by trade, bom and rased m Colorado,
&yneAlh:dlmbeena hand m Washmgton, mstrumental m Presudent Bush’s No Child

Belund Act, a ctzen Call Senator Allard. Tell hum thanks for standing up for
Colorado and a strong Amenca *

1 In addmon to the documentstion &mhﬂnhmnnm?d
umwuuﬂr;&hwmnu.du

pending legnlanon for Commurscations 10, 12, 14, and 16 1 attached ot Exinbe A, Legulation or pubhc policaes were
ako pending concerning ssues descussed m the other sdvertsements The ateached legulanon specifically refutes Pubbe
Camen's erroneous allegation that none of the commumcanon were dutnbuted when pertinent public pobices were

besng consdered by Congress or snother relevant governmental sgency Seg PCFECm 2-3
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Anmalysis: As can be seen, ths commumication does not contam any terms that expressly
advocate the election or defeat of any clearly dentified federal candidate, and, therefore, does not
consttute express advocacy under 11 CFR. § 100.22(2) See Buckley, 424 US. at 44n 52

Also, this communication does not constitute express advocacy under 11 CER. § 100.22(b).
The wsues discussed m this advertsement pertam to constsuent service and the President’s
signature education legmlation, the “No Child Left Belund Act® ("NCLBA”) (See Exinbst 7, AJS
000076-000093) The NCLBA was a major ssue m 2001 and contmnues to be a hotly debated 1ssue
to this day. The Congress routnely consders and votes on balls affecting the ssues m thss
legslanon. The commumication specifically requests that the viewer contact Senator Allard 1o
discuss these ssues. Senator Allard was ; 2 posstion to strengthen constuent service and promote
education ssues and legslation. See MUR 5634 OGC Report # 2 at 16. Moreover, the
communication does not refer o Senator Allard as a candidate, reference an election, or exhort the
public 10 campagn for or contnbute to the Senator. See 72 Fed Reg. 5604 Accordingly, the
communication does not contam an electoral portion that 13 unmstakable, unaminguous and
wofulyoummd&:ummapmadvmymnm;.ks
100.22(b).

Fmally, th's commumication was distnbuted before BCRA's effective date. Theréfore, & 13
not subject to the ban on the use of corporate funds to sponsor electoneenng commumicanons
pursuant to 2 US C § 441b{b)(2).

Complaint Communication # 10
Script Ruth: “Lloyd, we just got a letter from the IRS.”
Loyd: “Rush, what's wrong?”

Lioyd. “Bull - Dad always paxd lus taxes even m the worst of times.
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@ ®
Ruth: “We owe taxes ‘cause he ded?”

Lioyd: “He paud taxes when he worked. He pad taxes on this and. Now he dies and he has to pay
more? Who'll the hell thought up that doozy>™

Ruth: “Senator Harkm just voted to keep the death tax.”

Lioyd. “Tom Harlon actually voted to tax people ‘cause they died?®
Ruth: “What's gomg to happen?”

Lloyd: We're gomg to have to sell the farm.”

Ruth: “No, Lloyd, we’re gomg to call Tom Harkn and tell him our folks tben'ﬁ:rshm and w0
keep his money-grubbmg hands off our farm.” peud

Narrator “Call Tom Harlon at 515-284-4574  Tell hum to protect small businesses and fanuly farms
and to stop taxing the dead. Pad for by Amencans for Job Secunty.”

Analysis: Ashesem.!thseomnmdounmmmanymﬂuqx‘mly
advocate the election or defeat of any clearly dennfied federal canchdate, and, therefore, does not
constetute express advocacy underi11 CFR. § 100 22(a). Sec Buckley, 424 US at 44 n. 52,

Ako,thscommmnI not constinute express advocacy under 11 CE.R. § 100.22(b).
'Iheuuadnuuednthndvméompmwdndmhm (Seg Exhibat 8; AJS 000094-
000108) Durmng the 107* Congress, there were at least twenty-five bulls mtroduced concemmg the
death tax."! The commumcatson specifically requests that the viewer contact Senator Harkm 1o
discuss the death tax sssue. r Harkin was m 2 posmon to vote on or sponsor death tax
legshanon, &mmsmo::;qm# 24t 16 Moreover, the commumcanon does not refer to
Senator Harkmn as a candidate, reference an election, or exhort the public 1o campagn for or
contribwe to a federal canddate. Sog 72 Fed Reg, 5604 In addimon, the Complame alleges that the

u Mmdbﬁgm.lm:ntdhum that was at the tune thes
commumecston was detnbuted  Copees of the legalaon are to the bnef s A. However, the
summanes for each of the remmning commumcstions decussed m this Response demonstrate that each advestmemen:

ww&wmhmquﬁdchmﬁemn
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commumication ared June 30, 2002, approximately four months before the federal general elecnon.
Accordmgly, the commumication does not contam an electoral portion that 13 unmstakable,
unambsguous and suggestive of only one meaning and does not constitute express advocacy under
11 CFR. § 100 22(h)

Fmally, this commumcation was distnbuted before BCRA's effective date. Therefore, 15

not subject to the ban on the use of corporate funds to sponsor electioneermg communications
pursuant to 2 US.C § 441b(b)(2).
Comulaint G s ation # 11
ipt Narrator: “Take a good look at Paul Wellstone He 13 not who you thmk he 1. Before
was elected, he promsed he wouldn't take any PAC money, he saxd he was afrad he
would lose hs soul. Yet over the past two years, he has accepted over two milhon dollars m specual

meerest money And before Wellstone became a career he akso promssed to only sexve
two terms  Now he's around fora thwrd? Gall Paul We tell him promsses are meant to be

kept.”

Analysis: As can be seen, ths commumcation does not contan any terms that expressly
advocate the election or defeat of any clearly xdentified federal candidate, and, therefore, does not
constitute express advocacy under 11 CFR. § 100 22(a). See Bucklev, 424 US.at 44 n 52

Also, this commumcation does not constaute express advocacy under 11 CF.R. § 100 22(b).
The sssues dscussed m thss advertsement pertam to campagn finance and term hmxt ssues. (See
Exiuba 9; AJS 000109-000198) Campasgn fmance reform ssues- mchuding the Bipartssan
Campagn Reform Act ~ and ethics reform bulls were debated and passed durmng the 107* Congress
The commmumcanon specifically requests that the viewer contact Senator Wellstone to discuss these
ssues. Senator Wellstone was m a posstion to vote on or sponsor legislation on these ssues. See
MUR 5634 OGCReport # 2 at 16. Moreover, the communication may be mterpreted as request to
uﬂSereMummabmthn;{umnondmem See id. at 17. Importantly, the
commumcation does not exhort the publc to campasgn for, or contribute to a federal candidate.
See 72 Fed Reg 5604. While the communcation does reference campasgn fmance ssues such as
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the acceptance of specal mterest funds and term hmt sssues, the plam language and video of the
communication does not reference Senator Wellstone as a canddate or refer to an elecion. Good
govemnment practices were senous sssues for the busmess community - ssues that Senator
Wellstone was m a posmon to affect  Accordmgly, the commumcanon does not contam an electoral
portion that 1 unmustalable, unambaguous and suggestive of only one meanmg and does not
constitute express advocacy under 11 CFR. § 100.22(h)

Fmally, thss commmmicanon was dstnbuted before BCRA's effective date. Therefore, 2t 8
not subject to the ban on the use of corporate funds to sponsor electioneenng communications
pursuant to 2 US.C, § 441b(b)(2)

Complaint G icqtion # 12
Script: Ruth. “Lloyd, we just got a letter from the IRS.”
Loyd. “Ruth, what's wrong?”
Ruth- “They say we owe more taxes.”
Lloyd. “Bull- Dad always paid hs taxes even m the worst of tumes.
Ruth, “We owe taxes ‘cause he died?”

Loyd. “He pax taxes when he worked. He paid taxes on this ind Now he dies and he has 1o
more? 'Who'll the hell thought up that doozy?” i

Ruth: “Senator Wellstone just voted to keep the death tax *

Lioyd: “Paul Wellstone actually voted to tax people ‘cause they dhed?”
Ruth “What's gomg to happen?”

Lioyd We're gomg to have to sell the farm.”

Ruth: “No, Lioyd, we're gomg to call Paul Wellstone and tell him our folks paxd thesr fasr share and
10 keep lns money-grubbmg hands off our farm.”

Narrator: “Call Paul Wellstone at 651-645-0323 ‘Tell hm to protect small busmesses and fanuly
farms and to stop taxng the dead Paud for by Amencans for Job Secunty "
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Analysis: As can be seen, this communication does not contam any terms thiat expressly
advocate the election or defeat of any clearly sdennfied federal candidate, and, therefore, does not
consttute express advocacy under 11 CFR. § 100.22(s). See Buckley; 424 US at 44 n 52.

Also, this commumication does not constitute express advocacy under 11 CER. § 100.22(b).
The 1ssues discussed m this advertisement pertam to the death tax. (SgExh:btlo,NS'mlﬂ-
000208) Dunng the 107* Congress, there were at least twenty-five bills mtroduced céncernmg the
death tax ‘The communscatson specifically requests that the viewer contact Senator Wellstone to
discuss the death tax 1ssue. Senator Wellstone was m a posgtion to vote on or sponsor death tax
legslainon See MUR 5634 OGCReport # 2 mt 16. Moreover, the commumication does not refer 1o
Smr%hnneaaemddzc.m&mmebmmorabmhepbkmanp-:gnforor
contribute to a federal canchdate. See 72 Fed Reg 5604 In addmon, the Complamt alleges that the
communication awred on June 19, 2002, more than four months before the federal general elecon.
Accordmgly, the communication does not contam an electoral portion that 15 unmsstakable,
unaminguous and suggestive of only one meanmg and does not consttute express advocacy under
11 CFR. § 10022(b).

Fmally, thss commumcation was distnbuted before BCRA's effective date. Therefore, &
not subject to the ban on the use of corporate funds to sponsor elecioneenng communicatsons
pursuant to 2 US.C, § 441b(b)(2).

Complaint G scation # 13
e B e e e
violent students from classrooms, 0 Inds could leam and be safe. As chasrman of the Small
Busmess Commaee, he fought for affordable heakh msurance for unmnsured employees of small
busmesses, A career worlang to make farmbes safe and secure, and with three young chikdren of his

he’s not abowe Talent. Expenence makes a difference
&wﬁ-:w]m?l‘ma{:wphm :
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Analysis: As can be seen, this commumcation does not contam any terms that expressly
advocate the election or defeat of any clearly dennfied federal candidate, and, therefore, does noc
constitute express advocacy under 11 CFR. § 10022(2) See Buckley; 424 US at 44 n 52,

Also, this commmication does not constigte express advocacy under 11 CF.R. § 100.22(b).
The sssues discussed m thss advertisement pertam to educanon, busmess, and heakthcare ssues. (See
Exlubz 11; AJS 000209-000336) Dunng this ttme penod and m subsequent Congressional sessions,
the 1ssues of education, healthcare, and small busmess ssues were consadered and acted upon. The
commumcation specifically requests that the viewer contact Congressman Talent o commmumcate
Ins or her iews on these ssues  See MUR 5634 OGCReport # 2 a3 16. Moreover, the
commuuucation may be mterpreted as a request to contact Congressman Talent to mquire about hss
posinons on these ssues See xd. at 17. Importantly, the commumcation does not refer to
Congressman Talent as a candidate, reference an electon, or exhort the pubhc to campasgn for or
contribute to a federal candidate See 72 Fed. Reg 5604. Accordngly, the communication does not
contam an electoral portion that 1 unmestakable, unambsguous and suggestive of only one meanmg
and does not conststute express advocacy under 11 CFR. § 100.22(b).

Finally, this communication was distnbuted before BCRA’s effective date. Therefore, 2
not subject to the ban on the use of corporate funds 1o sponsor electoneenng commumcations
pursuant to 2 US.C. § 441b(b)(2).

Complaint G ication # 14
Scriptt Ruh: “Lioyd, we just got a letter from the IRS.”
Lloyd: “Ruth, what's wrong?”
Ruth- “They say we owe more tazes.”
Lioyd: “Bull - Dad always paxd hss taxes even m the worst of ttmes
Ruth: “We owe taxes ‘canse he died?”
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Lioyd: “He pad taxes when he worked He paud taxes on thss land. Now he dies and he has w pay
more®> Who'll the hell thought up that doozy*”

Ruth “Senator Camahan just voted to keep the death tax®

Lloyd: “Jean Carnahan actually voted to tax people ‘cause they died?”
Ruch- “What's gomg to happen®®

Lloyd: We're gomg to have to sell the farm.”

Ruth, ’ call Jean Camahan and tell her our folks pasd thesr fasr share
fus, o Lo e gogm el O ortolls e

Narrator “Call Jean Camahan ar 573-636-1070 Tell her to protect small busmesses and famuly
farms and to stop taxmg the dead. Paxd for by Amencans for Job Securty.”

Analysis: As can be seen, this commumicanion does not contam any terms that expressly
advocate the election or defeat of any clearly dentified federal candudate, and, therefore, does not
constitute express advocacyunder 11 CFR. § 100.22() See Buckley, 424 US. at 44 n 52,

Also, this communication does not constitute express advocacy under 11 CER. § 100.22(b).
‘The 1ssues discussed m this advertsement pertam to the death tax  (See Exhibet 12; AJS 000337-
000346) Dunng the 107* Congress, there were at least twenty-five bulls mtroduced concerning the
death tax. The communication specifically requests that the viewer contact Senator Carnahan to
discuss the death tax ssue  Senator Camahan was ; a posstion to vote on or sponsor death tax
legislation. See MUR 5634 OGCReport # 2 at 16. Moreover, the communication does not refer o
Senator Camahan as a candidate, reference an election, or exhort the pubhc to campagn for or
contribute to a federal candidate. See 72 Fed. Reg. 5604. In additon, the Complamt alleges that the
commumcation ared June 19, 2002, more than four months before the federal general election.
Accordmgly, the commumcanon does not contam an electoral portion that 13 unmsstalmble,
unambsguous and suggestive of only one meanmg and does not constaute express advocacy under
11 CFR. § 100 22(b)
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Finally, thus commumcation was distnbuted before BCRA's effective date. Therefore, £ 5
not subject to the ban on the use of corporate funds to sponsor elecnoneenng commumcatons
pursuant to 2 US.C § 441b(b)(2)

Commlaint ication # 15
Script Narrator: “Jeanne Shaheen, can we sull trust her® Before she became govemor, Shaheen
1o Oppose any new taxes, but as govemor, she broke her word. She anew

mwﬂemm:mubmmaapmlmn Taxes tha hurt New
taxes that would hurt fanmbes, taxes that wouHeonevenmpbs. Gll]ume
Shaheen, tell her trust 1s more smportant than an empty slogan *

Analysis: As can be seen, thss commumcation does not contam any terms that expressly
advocate the election or defeat of any clearly denified federal canchdate, and, therefore, does not
constitute express advocacy under 11 CFR. § 10022(a) See Buckley, 424 US at 44 n. 52,

Aho.thswmmmndosnotmmadwqm&rudkﬂooﬂ(b).
The ssues discussed mn this advertisement pertam to the tax isues. (See Exhibs 13; AJS 000347-
000430) The smsue of taxes mcreases was actively debated m New Hampshure at the time ths
commumcation atred. Then-Govemor Shaheen proposed a senes of tax mcreases to fund her
educstional mitmatives. The commumication specifically requests that the mewer contact Governor
Shaheen to discuss the tax ssues  Govemnor Shaheen was 1 a posion to affect tax pohcy n New
Hampshwre See MUR 5634 OGCReport # 2 at 16. Moreover, the communication does not refer
to Govemor Shaheen as a candudate, reference an election, or exhort the publc to campagn foror
contnbute to a federal canchdate, See 72 Fed Reg. 5604. Accordingly, the commumcanon does not
contam an electoral portion that 3 unnustalable, unamisguous and suggestive of only one meanmg
and does not constiute express advocacy under 11 CF.R. § 100 22(b)

Fmally, this commumication was distnbuted before BCRA's effective date. Therefore, &t
not subject to the ban on the use of corporate funds to sponsor electioneerng communicstions

pursuant to 2 US C § 441b(b)(2).
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Complaint Communication # 16
Script: Ruth. “Lloyd, we just got a letter from the IRS *
Lioyd: “Ruth, what's wrong?”®
Ruth “Theysay we owe more taxes.” >
Lioyd. “Bull- Dad always pad his taxes even m the worst of times
Ruth. “We owe taxes ‘cause he ched?”

;ﬂmwhenhewothd. He paud taxes on this land. Nawhedmandhehsﬁopuy
nme’ 'Who'll the hell thought up that doozy?”

Ruth: “Senator Johnson just voted to keep the death tax ”

Libyd “Tim Johnson actually voted to tax people ‘cause they died®”
Ruth- “What's gomng to happen®”

Lloyd: We’re gomg to have to sell the farm.”

Ruth: “No, Lioyd, we're toall'ﬁm]ohnsonandmllhmmrfolhpaddurﬁrshnw
keep hus money grubbing off our farm.”

Narmator: “Call Tim Johnson at 605-332-8896 Tell him to protect small busmesses and family
farms and to stop taxing the dead Paxd for by Amencans for Job Secunty.”

Analysis: As can be seen, this communication does not contamn any terms that expressly
advocate the election or defeat of any clearly dennfied federal candudate, and, therefore, does not
constiute express advocacy under 11 CFR. § 10022(s) See Buckley, 424 US at 44 n, 52,

Also, this commumcanon does not constmute express advocacy under 11 CFR. § 100.22(b)
‘The sssues discussed m this advernsement pertam to the death tax. (See Exhiba 14; AJS 000431-
000455) Dunng the 107* Congress, there were at least twenty-five bills mtroduced concerning the
death tax. The communicanon specifically requests that the viewer contact Senator Johnson o
discuss the death tax ssue. Senator Johnson was m a position to vote on or sponsor death tax
legslation. See MUR 5634 OGCReport # 2at 16 Moreover, the communication does not refer to
Senator Johnson as a candidate, reference an election, or exhort the pubhe to campasgn for or
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contribute to & federal candidate See 72 Fed. Reg. 5604 In additwon, the Complamt alleges that the
commumucation awed June 20, 2002, more than four months before the federal general election
Accordingly, the commumcation does not contam an electoral portion that 13 unmstakable,
Wﬂmdwmmﬂhmmmwm
11 CFR § 10022(b). '

Faally, this commumcanion was distnbuted before BCRA’s effectve date ‘Therefore, 1t 15

not subject to the ban on the use of corporate funds to sponsor elechoneenng commumcanons

pursuant to 2 US C. § 441b(b)(2).

Script: Narmator “Who s the real Ron Kirk? He clamms to support President Bush but recently
Kurk smd he now opposes malang the Bush tax cuts permanent. In fact, he thinks some of the tax
cuts shoukin't even go mto effect. Kurk says he supports Texas jobs, yet he’s taken thousands from
an extreme antr-defense group whose goals mclude cuts m Amenca’s space program. Even the

Hoston Chvorsde reports Kirk to say one thing to the and another to the panty msiders Gall
lobbysst Ron Kirk. Ask him, who 15 the real Ron Kirk today?

advocate the election or defeat of any clearly dentfied federal candidate, and, therefore, does not
constitute express advocacyunder 11 CFR. § 10022(a) See Buckley, 424 US. at 44n 52

Also, thss commumcanon does not constitute express advocacy under 11 CF.R. § 100.22(b).
The sssues discussed m this advertisement pertam to tax, busmess, and employment wsues (See
Exhibe 15; AJS 000456-000492) The commumcation specifically requests that the viewer contact
Mayor Kurk to discuss these ssues. See MUR 5634 OGCReport # 2at 16 Moreover, the
communication mgy be mterpreted as request to contact Mayor Kirk to maquare about hs posmions
on these ssues. See i, &z 17. Imporantly, the communicanon does not reference an electon, or
exhort the public to campagn for or contnbute to a federal candidate See 72 Fed Reg 5604.
While the communication does reference campasgn fmance 1ssues, the communication’s plam
language and video does not reference Mayor Krk as a candidate. Good govemment practices were
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senous ssues for the busmess commumity - ssues that Mayor Kirk was m a position to affect
whmhmmmwmhsm
Wandwdmlymmmddoummmdmymdu
11 CFR. § 10022(b).

Fmally, this communication was distriuted before BCRA’s effectve date. Therefore, & 1s
not subject to the ban on the use of corporate funds o sponsor electioneermg communications
pursuant to 2 US.C. § 441b(b)(2).

Comolsint G dcation # 18

Sclze TV ad opens with a woman speaking to the aucdience “When Tony Knowles was
myﬁmdsthtchuemluveﬂsh. 'Ibeydldn'tacunllychoose they had o
bmdluewm\oppommhm'

Man tells viewers- 'Ya:un'tmdnvemd:enmmm find work. You'd have to hterally leave
your home, there’s nowhere else to go.”

Second man* “Probably Alaska’s greatest export 1s our chikdren searching for jobs.”

The concludes: “Tony Knowles may thmk but the
ﬁmmhmy ony may thmk fhipping burgers 1 a good job, but % not

The screen reads- “Ask Tony Knowles hs plans to bring our children back to Alaska.™’

Analysis: As can be seen, this communicatson does not contam any terms that expressly
advocate the election or defeat of any clearly dentified federal candidate, and, therefore, does not
constaute express advocacy under 11 CFR. § 100 22(s). See Buckley, 424 US. at 44 n. 52,

Also, this communicaton does not constitute express advocacy under 11 CFR. § 100.22(b).
The ssues discussed m this advertsement pertam to busmess and employment ssues. (See Exhubat
16; AJS 000493-000550) At the time thys communication awred, Alaska was facing an
unemployment cnss  The lack of jobs was causing young adults to leave the state m search of

employment opportunmes elsewhere This m tum negatively mpacted the small busmess
comxnunity m the state. The communicatson specifically requests that the viewer contact Govemor
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Knowles to discuss these ssues See MUR 5634 OGC Report # 2at 16 Moreover, the
communication may be meerpreted as request to contact Governor Knowles to mquire about his
positions on these ssues. Seexd, at 17 Importantly, the communication does not refer to
&wmhwbsaaﬂﬁe,dmmehmmmuhouhpbhwmbror
contribute to a federal canchdate See 72 Fed Reg. 5604 In addition, the Complamt allsjes that the
commumication awred July 7, 2004, approximately four months before the federal general election.
Accordmgly, the commumecation does not contam an electoral porton that 18 unnustalable,
unambaguous and suggestive of only one meaning and does not constitute express advocacy under
11 CER § 100 22(b).

Fmally, thss television communication was not broadcast withm thirty days of a pnmary
election or sty days of a general election  Therefore, 1t does not violate the ban on the use of

corporation funds to sponsor electioneenng communicanons under 2 US C. § 441b(b)(2).

Comolaint G scation # 19

Script Narmmator: “Summutwille Mine A Canadian company pulled $130 mulhon worth of gold out
of Colorado, but left behmd the worst cyanide spill m Amencan Seventeen mules of dead
nver. Over $230 mlhon m estumated clean-up costs. Ken Salazar ran the Department of Natural
Resources at the tume, and his agency’s lax oversight was blamed m part of the disaster To make
maners worse, as atomey general, Ken Salazar cut deals with the foregn nmlbonarre responsible,
andoﬁm.mbudmfd:u:‘pmmybrhchn-w The result? Summmtwille mme

produces $130 mulhon worth of gold and the worst environmental disaster m Colorado hustory The
person less than $30 mulhon toward the clean-up, stckng with a ball of
more than $100 . and countmng. Gall Ken Sakzar and tell him to fight for Colorado

taxpayers for a change.”

Analysis: As can be seen, this commumcation does not contam any tenms that expressly
advocate the electson or defeat of any clearly sdentified federal candidate, and, therefore, does not
constxtute express advocacy under 11 CFR. § 100.22(s). See Buckley, 424 US at 44 n. 52.

Also, this commumcation does not constiute express advocacy under 11 CF.R. § 100.22(h)
The mssues discussed m ths advertisement pertam to the environment and govemment oversght of
atoxc spill (See Exhibx 17; AJS 000551-000617) ‘The Summutwille mme leaked cyanide-laced
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wastes mto Colorado’s nvers ‘The Canadian firm that owned the mme declared bankruptcy and was
not required to post a bond to fund the clean-up efforts The taxpayers were stuck with the costs of
cleaning up the contanunation  Thus sssue was an ongomng problem for Colorado govermnment
officuals, mcluding then-Attomey General Salazar The commumcatson specifically requests that the
wiewer contact Atomey General Salazar to discuss these ssues  See MUR 5634 OGCReport # 2 at
16 MGmmlSahnrmmapmmadnmdncommmnmdwaﬁeédnm
discussed m the communication. Moreover, the commumcation may be mterpreted as a request to
contact Attomey General Salazar to mquire about his positions on these sssues. See i, ot 17
Importantly, the commumcation does not refer to Artomey General Salazar as a canchdate, reference
an election, or exhort the public to campagn for or contribute to a federal candudate See 72 Fed.
Reg. 5604. Accordmgly, the commumcanon does not contam an electoral portion that 1
unmstakeble, unambgnous and suggestive of only one meaning and does not constitute express
advocacy under 11 CFR. § 100 22(b).

Fmally, the fhght dates for the commumication were August 20, 2004 through September 2,
2004. (Dublke MUR 5910 Aff. §5 ) The comnumication did not ar on August 8, 2004, as alleged m
the Complamt ‘Therefore, thss television communication was not broadcast withm 30 days of a
pnmary election or szxty days of a general election. The communication did not violate the ban on

the use of corporation funds to sponsor elecnoneenng commumcations under 2 US.C. § 441b(b)(2)
Comulaint G ication # 20

Script: Text of direct maul mailed to a resxdent of Bradenton, Fla.. © voted agamst

ammmmu:;hqmmeMﬂm

10 semors.

“But 1t gets worse.

y the benefits for
Kmmwmpnlmmdn;n m&w Kerry'’s presciiption

“Call Senstor Kerry at (202) 224-2742 and let hum know that Amencan semors deserve better”
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Amalysis: As can be seen, ths communication does not contam any terms that expressly
advocate the election or defeat of any clearly sdennified federal candidate, and, therefore, does not
constitute express advocacy under 11 CFR. § 10022(a). See Buckley, 424 US.at 44 n 52

Also, this commumcation does not constute express advocacy under 11 CER. § 100.22(b).
The 1ssues discussed m this advertisement pertam to prescnption drug and semor citzen ssues  (See
Extubx 18; AJS 000618-000642) At least 51 bulls pertammg to prescription drug benefits were
mtroduced and consadered m the 108* Congress. The communication specifically requests that the
viewer contact Senator Kerry to discuss these ssues  See MUR 5634 OGCReport # 2 at 16
Moreover, the commumcation may be mterpreted as request to contact Senator Kerry to mquire
about his positions on these sssues. See il at 17 Importantly, the commumcation does not refer to
Senator Kerry as a candudate, reference an election, or exhort the publhc to campawgn for or
contnbute to a federal candudate See 72 Fed Reg. 5604 Accordingly, the communication does not
contam an electoral portion that 3 unmustakeble, unambiguous and suggestive of only one meanmng
and does not constitute express advocacy under 11 CFR. § 100.22(b)

Fmally, this commumcation was a mail pece, and not a television or raco commumcation
broadcast withm thirty days of a pnmary election or sty days of a general election. Therefore, &
does not violate the ban on the use of corporation funds to sponsor electoneenng communxcations
under 2 US.C. § 441b(b)(2)

Complaint G tcqtion # 21
mmddnamimmhdmamdmofnndeml‘h' “Jobn Kerry. Heakhcare

*“John Kerry’s plan for heakhcare means fewer choxces form,mpmm‘comol.bom
of new paperwork and lngher healthcare and drug costs.
“But &t gets worse Kmywmuorepeulthepmmpmndngbenefnmmwmeuw.

*“Qall Senator Kerry at (202) 224-2742 and let him know that Amencan seniors deserve better.”
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Analysis: As can be seen, this commumcation does not contam arty terms that expressly
advocate the election or defeat of any clearly dennfied federal canchdate, and, therefore, does not
consteute express advocacy under 11 CFR. § 10022(a) See Buckiey, 424 US at 44 n. 52.

Also, this commumication does not constatute express advocacy under 11 CFR. § 100.22(b).
The ssues discussed m this advertisement pertam to prescription drug and semor ctzen msues. (See
Exhibe 19, AJS 000643-000657). At least 51 bulls pertaming to prescnption drug benefits were
mtroduced and considered m the 108* Congress In additon, a number of other balls were
mtroduced and considered pertammg to the ssue of heakhcare spendng The commumicanon
specifically requests that the viewer contact Senator Kerry to discuss these ssues  See MUR 5634
OGCReport # 2 at 16. Moreover, the commumcation may be mterpreted as request to contact
Senator Kerry to mquire about his postions on these sssues. Seexd. at 17 Importantly, the
communication does not refer to Senator Kerry as a candidate, reference an election, or exhort the
public to campagn for or contribute to a federal candidate See 72 Fed. Reg. 5604 Accordmgly, the
commumcation does not contam an electoral portion that i unmstakable, unambguous and
suggestive of only one meanng and does not constitute express advocacy under 11 CF.R. §

100 22(b)

Fmally, thss commumication was a mail psece, and was not a television or radio
communication broadcast withm thirty days of a pnmary election or sty days of a general electon.
Therefore, 2t does not violate the ban on the use of corporation funds to sponsor electioneenng
commumcations under 2 US.C, § 441b(b)(2

Comolsint G ication # 22

Script: Text of direct mail paece maled to a resdent of Sarasota, Fla: “The cost of prescnption
drugs 13 skyrocketing And.:m.toooftenhavehdmplythefullplu

“But, John dldn't&nn;thngabout In has mussed 36 mkng
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and better benefxs. That's nght. Kerry let us down 36 umes when we needed him to pass the
baggest improvement m semor health care m almost 40 years

ol byt AARP. Ky pla il e s et chos, o govemert, o
paperwork and hugher costs *
*Call Senator Kerry at (202) 224-2742 and let hum know that Amencan semors deserve better.”

Amalysis: As can be seen, thss commumcanon does not contam amy terms that expressly
advocate the election or defeat of any clearly dentified federal candidate, and, therefore, does not
constitute express advocacy under 11 CFR. § 100.22(2) See Buckley, 424 US. at 44 n 52,

Also, thys communication does not constitute express advocacy under 11 CER. § 100.22(b).
The sssues discussed m ths advertmement pertam to prescrption drug and semor citzzen issues. (See
Exhibx 20, AJS 000658-000667) At least 51 bills pertammg to prescnption drug benefus, and 21
balls pertammng to prescnption drug costs, were mtroduced and consadered m the 108* Congress.
The communication specifically requests that the viewer contact Senator Kerry to discuss these
ssues. See MUR 5634 OGCReport # 2at 16 Moreover, the communication may be mterpreted
as request to contact Senator Kerry to mquire about his postions on these sssues. See . at 17.
Importantly, the communication does not refer to Senator Kerry as a candidate, reference an
election, or exhort the public to campasgn for or contribute to a federal candudate. See 72 Fed. Reg
5604. Accordingly, the communication does not contam an electoral portion that 1 unmustakable,
unaminguous and suggestive of only one meaming and does not constitute express advocacy under
11 CFR. § 100.22(b)

Fnally, this commumcation was a mail prece, and was not a television or radio
communicanon broadcast withm thirty days of a pnmary election or sixty days of a general elecuon
‘Therefore, 2 does not violate the ban on the use of corporanion funds to sponsor electoneenng
communicatrons under 2 US.C. § 441b(b)(2)
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e el s S L,
e e P
Gall Richard Burr Tell him thanks for bemng a conservative, common sense vosce for North
Carohna.

Analysis: As can be seen, this commumication does not contam any tenms that expressly
advocate the election or defeat of any clearly sdentified federal candidate, and, therefore, does not
constztute express advocacy under 11 CFR. § 100 22(a). Sec Buckley, 424 US at 44 n 52,

Also, this communication does not constitute express advocacy under 11 CFR. § 100.22(b).
The 1ssues discussed m thus advertisement pertam to busmess, foresgn trade and employment ssues
(See Exhibs 21, AJS 000668-000690) The msues of trade, unfair trade practices by the Chmese, and
Most Favored Nation status for the Chmese were, and are, topics of legishition and debate m the
Congress. North Carolna’s mamufactuning and textile base have been decrmated by unfarr trade
practices by our tradmg partners. These practices have resulted m the loss of jobs across the nanon,
mchuding North Carolina. Especially hard hit are small business owners. The communicanon
specifically requests thar the viewer contact then-Congressman Burr to discuss these ssues. See
MUR 5634 OGCReport # 2 at 16. Then-Congressman Burr was m a posstion to affect the ssues
discussed i the advertsement Moreover, the commumcation may be meerpreted as request to
contact then-Congressman Bunr to mquure about Ins postions on these ssues See id. 2t 17
Importantly, the commumcation does not refer to then-Congressman Burr as a canddate, reference
an election, or exhort the publc to campagn for or contribute to a federal candsdate See 72 Fed.
Reg. 5604 In addion, the Complam: alleges that the commumcation awred June 10, 2004,
approxmmately five months before the federal general election. Accordingly, the commmumcanon
does not contam an electoral portion that s unmmstakable, unambaguous and suggestive of only one
meanmg and does not constiae express advocacy under 11 CF R. § 100 22(b)
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Fmally, thss television commumcanon was not broadcast withm thurty days of a pnmary
electon or stxty days of a general elecoon. Therefore, £ does not viokase the ban on the use of
mﬁﬁmmebmmummmmmduzmcsulb@)(z)

Compkint G ieqtion # 24

Script: Text of recorded telemarketing call “I'm calling to let you know that Tim Holden voted to
mcrease taxes on Soctal Securty by 70 percent

“You will be recerving maul concemmng Holden's record of rasing taxes on semors, small busmesses
and worlang famuhes.”

“Thus recorded call 1s from Amencans for Job Secunty.”

chance to fix hss mustake and reduce taxes on semors, Holden
“Keep an eye on your mabbox.”

Amalysis: As can be seen, this commumcation does not contam any terms that expressly
advocate the election or defeat of any clearly :dentified federal candhdate, and, therefore, does not
constuate express advocacy under 11 CFR. § 10022()) See Buckley, 424 US at 44 o 52

Abo, ths commumcation does not constute express advocacy under 11 CFR. § 100.22(b).
The sssues discussed m this phone call pertam to tax and semor ctzzen tssues. (SgExilb:ZZ.AJS
000691-000725). Duning the 108* Congress, 38 bills were mtroduced and considered pertammg to
tax mcreases 1,000 bulls pertammng to socual securty, sxx bills pertamng 10 social securny tax
mu.mhehlkpmmgwmﬂhnmmmmdzowkm.mfmly
and credss were considered by the same Congress The communication specifically mforms the
recrpeent that a pece of mail will be amnving 1n the near future discussion these ssues The mal
puece referenced m the telephone call specifically requests that the recipient contact Congressman
Holden to discuss these ssues. See MUR 5634 OGCReport # 2at 16 Moreover, the
commumcation may be mterpreted as a request to contact Congressman Holden 1o mquire about s
posmons on these ssues See xl. at 17 Importantly, the commumcation does not refer to

“Not only dud Holden ratse taxes on working senior 70 when the
only mwmmww&qmmb& given

Page 350f 49



29044222098

Congressman Holden as a candidate, reference an election, or exhort the public to campagn foror
contnbute to a federal candidate. See 72 Fed. Reg. 5604. Accordmgly, the commumicaton does not
contam an electoral portion that 15 unmstakable, unaminguous and suggestive of only one meaning
and does not constute express advocacy under 11 CER. § 100 22(b) .

Fmally, thns commumcation was a telephone call, and not a radio or television
communication that was broadcast within thuty days of a primary election or suty days of a genenal
election. Therefore, & does not violate the ban on the use of corporation funds to sponsor
electioneenng communications under 2 US C, § 441b(b)(2)

Comolaint G ccation # 25

Scriptt Narmator: “The Tenenbaum education phn: No Bureaucrat Left Behmd. In four years,
Tenenbaum doubled the number of bureaucrats making more than $50,000 per year, while schools

were forced to cut teachmg postions. In one year alone, her department spent more than $4 mmlhon
on travel and over $675,000 on catered meaks. Now she wants even more as much as $2 bilhon m
newtaxes Inez Tenenbaum. Wasteful spending and higher taxes *

‘The screen reads: “Call Inez Tenenbaum and tell her we don't need her wasteful spending and
higher taxes *

Analysis: As can be seen, this communication does not contam any terms that expressly
advocate the election or defeat of any clearly identified federal candidate, and, therefore, does not
consttute express advocacy under 11 CFR. § 100.22(s). See Buckley, 424 US at 44 n 52.

Also, this commumcation does not constitute express advocacy under 11 CFR. § 100.22(b).
The ssues discussed m thss advertsement pertam to education and tax ssues  (See Exiubat 23; AJS
000726-000819) Dunng the time this communication ared, South Carolma was facing a school
funding crss. The state’s fmancul cnss caused cuts m the teacher ranks, winch cansed an mcrease
m the number of pupils per classroom. At the same time, Supenntendent Tenenbaum hired more
bureaucrats m the school systems The communicaton specifically requests that the viewer contact
Education Supermtendent Tenenbaum to discuss these ssues  See MUR 5634 OGCReport # 2t
16. Ms. Tenenbaum was m a posmon to affect these policies  Moreover, the communication may
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be mterpreted as request to contact Education Supermtendent Tenenbaum to mquire about her
positions on these wsues See xd. at 17 Importantly, the communication does not refer to
Educanon Supenntendent Tenenbaum as a candidate, reference an election, or exhort the publc 1o
campawgn for or contribute to a federal candidate. See 72 Fed Reg. 5604. In addmon, the
Complamt alleges that the communication ared on August 3, 2004, almost four months before the
federal general elecuon  Accordmgly, the communication does not contam an electoral portion that
1s unmustakable, unambsguous and suggesuve of only one meanmg and does not constitute express
advocacy under 11 CF.R. § 100.22(b).

Fmally, ths televisson commumcation was not broadcast withm thirty days of a pnmary
election or sty days of a general election. Therefore, 1t does not violate the ban on the use of
corporation funds to sponsor elecnoneermg commumcations under 2 US C. § 441b(b)(2).

Complaint G scqtion # 26
f Mt oo, e b e Ty
eouponwhmhemtpuhdwfonpeedn&
Female: “Our tax dollars hend at work.”
Male: “No wonder Memtt doesn't get anythmg done m Austm.”
Female: “What do you mean?®

Male: “Well, Merntt's passed exactly exght bulls and he” eamed any land of
h&nbm:mbwhﬁbmﬁ T -

Female: “Well.mfommlyhemllmuoptd:mm He recently announced hs support
for expanding the state sales tax to mclude neardy all services, hke auto reparr and funeral services.
He even wants to tax health care. As if health care wasn't already expensive enough.”

Male: “That’s Tommy Memntt. Stupad bills and ngher taxes.”

Narrator: “Call Tommy Merntt at 903-238-9100, and tell him to stop wasting hns tzme trying to rame
our taxes ” Pad for by Amencans for Job Securty
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Analysis: This scnpt deals only with state sssues and no one referenced m the
communication was 2 federal candidate at the tme & was distnbuted. Therefore, the Commussion
does not have junsdiction over thss communication. This commumnication demonstrates that AJS’s
mayor purpose 1 not federal campaign activity as alleged m the complamt  Rather, AJS’s major
purpose 13 to discuss ssues of importance to ts members at all levels of government

Fmally, smce this television commmmxcation does not reference a federal candidate, & does
not violate the ban on the use of corporation funds to sponsor electioneermg commumications
under 2 US.C. § 441b(b)(2).

Complaint G ication # 27
S Nt o i S by e
manufactuning, agncultural products, hke imber, and even funeral services. It would also tax har
dressers, dry cleaners and even auto reparrs  Now back to the mus«c.”

Narrator No. 2: “Higher taxes on busmesses hke that will only mean fewer jobs *

Narrator No. 3: * L 1 that Mermuz balls and
thd:ymm:hmmhhpﬂm?him moty::m. It

does make me feel good that the that 1 keepmg us from higher taxes and fewer jobs =
d:eﬁctdutTomyMumun'::ty done” ‘ pbe

Namator No 4 “Call Tommy Memz at 903-238-9100 and tell lum to stop wastng hus time trymng
to rasse our taxes. Paud for by Amencans for Job Secunty”

Analysis: This script deals only with state ssues and no one referenced m the
commumcation was a federal candudate at the time & was dstnbuted. Therefore, the Commussion
does not have junsdiction over this commmunicanon. This communication demonstrates that AJS's
major purpose 13 not federal campagn actwity as alleged m the complamt  Rather, AJS’s major
purpose 15 to discuss ssues of importance to its members at all levels of govemment.

Fmally, smce thss television commumcation does not reference a federal candadate, £ does
not violate the ban on the use of corporation funds to sponsor electioneenmg communications
under 2 US.C. § 441b(b)(2)
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Comoleint G scation # 28
Script: Narraror: “The recent tax cuts have given me the help I need to rase salanes and hire
addmonal folks Bob ‘wants to take those tax cuts away. ‘That'll hure. If Casey rames taxes on
small busmesses, 211 burt ll:leguyibm.andﬁep:;llenpby,mhg:haderfornw
hure more help, and pay my guys more. It makes no sense Bob Casey needs to do better for small
bumuelnl’enm%n. We need a strong economy, not hugher taxes *

Screen: Call Bob Casey (718) 787-2465. Tell um hagher taxes kil jobs.

Analysis: As can be seen, thss commumication does not contamn any terms that expressly
advocate the election or defeat of any clearly sdentified federal candidate, and, therefore, does not
constiute express advocacy under 11 CFR. § 100.22(a). See Bucklev, 424 US. at 44 n. 52,

Also, this commumcation does not constite express advocacy under 11 CFER. § 100.22(b).
The sssues discussed m this advertisement pertam to small busmess and employment msues. (See
Extubst 24; AJS 000820-000863). 'The ssue of tax relief for small busmness owners 1 a significant
msue for the busmess community As State Treasurer, Bob Casey was m 2 position to affect these
nsues. ‘The commumcation specifically requests that the viewer contact State Treasurer Casey o
discuss these ssues. See MUR 5634 OGCReport # 2at 16 Moreover, the commumication may be
mterpreted as request to contact State Treasurer Casey to mquire about his positions on these ssues.
See id. at 17. Importantly, the commumcation does not refer to Seate Treasurer Caseyas a
candidate, reference an election, or exhort the pubhc to campasgn for or contnbute to a federal
candudate. Seg 72 Fed. Reg. 5604. In addmon, the Complamt alleges that the commumcanon awed
on July 10, 2006, almost four months before the federal general electon. Accordngly, the
communication does not contam an electoral portion that 13 unmestakable, unambnguous and
suggestive of only one meaning and does not consttute express advocacy under 11 CFR. §
100.22(h).
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Fmally, thss television communication was not broadcast withm tharty days of a pnmary
election or sty days of a general election  Therefore, &t does not violate the ban on the use of

corporation funds to sponsor electioneenng communications under 2 US C. § 441b(b)(2)

Script: Narmator “Domg requires dedicaton. Yet, as treasurer, Bob Casey has slapped
wn:ﬁmedmﬁpuma the& Infact,mdmem::;afmbmgmmmsmm
Bob Casey was already work to look for another job If you mmssed that much work, would
you keep your yob? Gall Bob Casey and tell hum we expect an honest day’s work for a honest day’s

M-

Screen: Call Bob Casey (718) 787-2465. Honest Day’s Work. Honest Day’s Pay

Analysis: As can be seen, this communicanon does not contam any terms that expressly
advocate the election or defeat of any clearly sdentshied federal candidate, and, therefore, does not
coastitute express advocacy under 11 CFR. § 100 22(s). See Buckley, 424 US. at 44 o 52

Also, this commumication does not constaute express advocacy under 11 CF.R. § 100.22(b).
The sssues discussed m this advertsement pertam to employment and government ethxcs ssues See
Exiubz XX (AJS 000864-000871). The communication spectfically requests that the viewer contact
State Treasurer Casey to discuss these ssues  See MUR 5634 OGCReport # 2 at 16. Importantly,
the commumcation does not reference an election, or exhort the pubhc 10 campasgn for or
contribute to a federal candidate. See 72 Fed. Reg. 5604 Whle the communication does state the
fact that State Treasurer Casey skipped work more than 43 percent of the time, the plam language
and video of the commumcation does not refer to him as a canchdate 'The wastmg of taxpayer
funds to subsidize an mdividual who 1 pursung activaes unrelated to his current job = a senous
ssue for the busmess communsty - an mssue that State Treasurer Casey was m a position to effect.
In addition, the Complamt alleges that the communication atred on June 1, 2006, almost five
months before the federal general election  Accordingly, the communxcation does not contam an
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electoral portion that 13 unmustakable, unaminguous and suggestive of only one meanmng and does
not constetute express advocacy under 11 CFR. § 100 22(b)

Fmally, thss television commumcation was not broadcast withmn thirty days of a pnmary
election or sixty days of a general elecion  Therefore, 1t does not viokte the ban on the use of

corporation funds to sponsor electioneenng commumcations under 2 US.C. § 441b(b)(2)

Commksint G scation # 30
Scriptt Narmator: “These are senous tumes that call for senous leaders  Yet, as treasurer, Bob Casey
has skapped work more than 43 percent of the tme In fact, just three months after swom m
as treasurer, Bob Casey was already skapping work to look for anotherjob  With a hike that
i e o s laes s s s e oe? QL Bob Guey el
Screen Call Bob Casey (717) 787-2465.

Analysis: As can be seen, thss communicanon does not contam any terms that expressly
advocate the election or defeat of any clearly \dentsfied federal candhdate, and, therefore, does not
consttute express advocacy under 11 CFR. § 100.22(2) See Buckley, 424 US. at 44 n 52,

Also, this commumcanon does not constitute express advocacy under 11 CFR. § 100.22(b).
The ssues discussed mn this advertisement pertam to employment and government ethics ssues
(See Exhubxt 26; AJS 000872-000879) The commumication specifically requests that the viewer
contact State Treasurer Casey to discuss these ssues  See MUR 5634 OGC Report # 2 at 16,
Moreover, the commumication may be meerpreted as request to contact State Treasurer Casey to
mnaquire about hs pontons on these ssues. Sogxd. at 17 Importantly, the commumcanon does not
reference an election, or exhort the public to campagn for or contnbute to a federal candhdate. See
72 Fed. Reg. 5604 While the communicatson does state the fact that Seate Treasurer Casey skipped
work more than 43 percent of the ume, the plam language and video of the commumcation does
not referto hom as a candidate The wastmg of taxpayer funds to subsidze an mdivdual who

pursumg activiies unrelated to hus current job 13 2 senous mssue for the busmess community - an
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sssue that Scate Treasurer Casey was i a posttion to effect. In addition, the complams alleges that
the communication ared on Apnl 4, 2006, almost seven months before the federal general election
Wﬁemmmdosmmnebmnlpomdn-mmhbk.
unambsguous and suggestive of only one meanmng and does not consttute express advocacy under
11 CFR. § 10022(b).

Fmally, this television communicanon was not broadcast wahm thirty days of a pnmary
election or sty days of a general election. ‘Therefore, 1t does not violate the ban on the use of

corporation funds to sponsor electioneenng commumcations under 2 US.C. § 441b(b)(2)

Script: Narrator “These days Edgar’s aftemoons are reserved for grandinds. Like thousands of
semors, he’s enjoyng retirement, because Ruck Santorum 1s protectng Ins Social

Secunty Santorum sponsored legsltion guaranteemg Amencans 55 and over the Socul Securty

they deserve, fighting to make sure Congress can't touch & m the future, Because sentors worked so

hard to pay mto & Santorum’s ensurng t’s there when theyneed t  Call and say thanks.” Rk

Santorum’s the one gettng 1t done.”

Screen: Senator Rick Santorum (717) 231-7540 Getting 1t done.

Analysis: As can be seen, ths commumcation does not contam any terms that expressly
advocate the election or defeat of any clearly dentified federal candidate, and, therefore, does not
constiute express advocacyunder 11 CFR. § 10022(s) See Buckley, 424 US. at 44 n. 52

Also, this commumcation does not constaute express advocacy under 11 CE.R. § 100.22(b).
‘The 1ssues ducussed m this advertsement pertam to socual securty sssues. (See Exhibx 27; AJS
000880-000956) On September 22, 2005, Senator Santorum mtroduced S 1750, a bull 1o guarantee
socul secunty benefus 1o beneficianes bom before 1950. The commumcation specifically requests
that the viewer contact Senator Santorum to discuss these ssues See MUR 5634 OGC Report # 2
at 16 Moreover, the commumcation may be mterpreted as request to contact Senator Santorum to
mquire sbout hss postions on these sssues. See xd, at 17. Importantly, the commumication does not

refer to Senator Santorum as a canchdate, reference an electon, or exhort the publc to campagn for
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or contnbute to a federal cancdhdate Seg 72 Fed. Reg. 5604 In additron, the complamt alleges that
the communication amred on November 29, 2005, almost one year before the federal general
election  Accordingly, the commumcation does not contam sn electoral portion that =
unmutakable, unambsguous and suggestive of only one meanmg and does not constitute express
advocacy under 11 CFR. § 10022(b).

Fmally, this television commumcation was not broadcast withm tharty days of a pnmary
election or sty days of a general election. Therefore, 1t does not viokte the ban on the use of

corporation funds o sponsor electoneermg communications under 2 US.C. § 441b(b)(2:

Q I 9 Ig L] I. !:z
Narrator: “Most together m the sharp. Pennsylvanna
relax a Intle more these mms.:ommmm axo.m
tax

$300 balhon m tax rehef.
done Andmwktkmmm tamumfmltler
say thanks, because Rick Santorum 13 the one getting 1t done *

Screen. Senator Rick Santorum (717) 231-7540

Analysis: As can be seen, ths communication does not contam any terms that expressly
advocate the electwon or defeat of any clearly sdentified federal candidate, and, therefore, does not
constitute express advocacy under 11 CFR. § 10022(2) See Buckley, 424 US at 44 n 52

Alko, this communication does not constitute express advocacy under 11 CFR. § 100.22(b).
The mssues discussed m this advertisement pertam to tax policy. (See Exhibat 28; AJS 000957-
000992) The Presudent’s 2003 tax rehef package was an msue consdered and debated by the 109*
Congress. Senator Santorum voted for the ongmal 2003 and was a co-sponsor of S7, a bill
mtroduced m the 109 Congress, to make the tax reductions permanent The commumicaton
specifically requests that the viewer contact Senator Santorum to discuss these ssues. See MUR
5634 OGCReport # 2t 16 Moreover, the commumcation may be mterpreted as a request to
contact Senator Santorum to mquire about his positions on these sssues. See xd a2 17 Importamly,
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the commumication does not refer to Senator Santorum as a candidate, reference an election, or
exhort the publxc to campagn for or contribute to a federal canchdate. See 72 Fed. Reg 5604 In
addwon, the complamt alleges that the commumcation ared on November 15, 2005, almost one
year before the federal general election. Accordingly, the commumcation does not contam an
electoral portion that 1 unmstakable, unaminguous and suggestive of only one meanmg and does
not constitute express advocacy under 11 CFR. § 100 22(b).

Fmally, thss television commumcation was not broadcast withm thirty days of a prumary
election or sty days of a general election. Therefore, 1t does not violate the ban on the use of

corporation funds to sponsor electioneenng commumicatons under 2 US C. § 441b(b)(2)

Under current Commussion regulatsons, funds received by an organation are consxdered
contributions if they are m response to a communication that ndicates that “any portion of the
funds recerved will be used to support or oppose the election of a clearly identified federal
canchdare ® 11 CFR. § 10057. Thss regulation did not become effectve unnl January 1, 2005.

The E&] for secton 100,57 contams examples of requests for funds that result m
contributons and those that do not. See 69 Fed. Reg 68057 (2004). The Comnussion uses the
following example for a sohcitatson that does not result m a contribution “The Presudent wants to
cut taxes agam. Our group has been fightng for lower taxes smce 1960, and we will fight for the
Presudent’s tax cuts. Send us money for our mmportant work” Id. On the other hand, the
Commussion posued that this solictation would result m a conmnbution. “The Presudent wants to cut
taxes agam. Our group has been fighting for lower taxes smce 1960, and we will fight to give the
Presudent four more yeans to fight for lower taxes. Send us money for our important work.” Id.
(emphass added).
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According to the Commssion's E84, of a request for fimancul support references a cleady
entithied candidate, the focus then tums to the text of the commumcation 69 Fed. Reg. 68057
(2004). “The regulation turns on the plam meanmg of the words used n the commumcation and

dmgs * Id (emphasis added). Accordmgly, the
regulation requires the plam text of the request for funds to contam phrases such as “Electmng Joe
Smith,” “[t]he congressman needs our help t0 stay m Washmgton,” and “make sure Cabfornmns
remember m November.” Id, Any words or phrases that do not have sumlar meanings will not
resuk m contnbutions under the regulanon.

For pre-2005 requests for funds, the Comnussion has erroneously rehed upon FECv
Survival Education Fund, Inc to reach the same conclusion; namely, that a communication that
mdicates that a portion of the funds recewved wll be used to support or oppose the election of a
clearly sdentsfied federal candhdate results m a contnbution Id, at 295. However, the SEF opmion
Clearly states that “ssue-advocacygroups  may take posmons favorable or unfavorable to
different candidates, and may sobcst contnbutions to promulgate thetr views to the pubhc, even
for the express purposes of applauding or cntxermng candidates during an election campagn.” Id.
Thus, the plam text of the opmion mdicates that express advocacy 13 required, ether for the
commumcation uself, or for the soheation for a commumcaton .

12 SEE s nota mdmahtbmhmghnhh readng of SEF »
gunaﬂ:ﬂh:mnﬁml’dhmm- §441d(a) :II: c:I:nlhpl|bf

m - the same provsion mSEE-
z thae “the statuee’s = hmsed 10 those communications which expressly advocate the election or defest

s wdentified federal candudage ® 268 F3d 1283, 1284 (11th Gr 2001) 'The court found that keuting the

duclosure requirement to comnzmcations contammng express advocacy was suffiently narrowly talored 1o advance the
government merest while burdemng expression Id = 128990 Segslo 19
F Supp 2d204,215(D V& I‘ﬁ
overbreadth, ‘expendsure” a8 m Section 2883 must be construed o funds used for commumcations thee
expressly advocate the election or defest of a cleady dentified candidate ™) (quotng Buckiey; 424 US =t 80)

In hSﬂMﬂmﬂﬁewdh'mdnﬁm the wake of

fes? - bz ﬁhmmwm‘ constructon 356 F 3d 65 ﬁﬁ(E:::M g
court

M:Lporﬁhm&'m‘whﬂddtﬂtﬂhmnh-t
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Commussion precedents also support thss reading of SEF In 2003, the OGC sought to
extend SEF m a simlar manner. In response to an Advisory Opmion request from Amencans fora
Better Country (*ABC"), the mmal draft of the Advisory Opmon cxrculated by the OGC ceed SEF
for the proposition that “[{)f ABC sohcits funds using the names of specific Federal candudates ma
manner that will convey ABC's support for or oppostion to specific Federal candudates, the funds
rased will be contributions to ABC subject to the Act’s contnbution hmats and source prohibetions.”
Lawrence H. Norton, gt al, ongmal draft AO 2003-37 at 29 (January 29, 2004),
baepe//wwew fec gov/208/2003A0s sheml (fast visited July 18, 2006) In the citation sentence to
SEF, the draft also stated that “sohcstations for funds, styled as contributons, for an meorporated
ssue advocacy group are subject to regulanon under the Act.” Id,

In the fnal Advsory Opmion responding w0 ABC, the Commussion abandoned ths
contention ‘The AO as approved by the Commission does not cxe SEF at all, and confmes ns
analysss to the actvnes of declared political commtees. FEC AO 2003-37 (February 19, 2004)
http-//30 mctisa com/a0/n0/030037 himnl. In fact, a review of all of the advisory opmions
avatlable on the FEC websxte shows just one ctaton to SEF, and &t s for the followmg proposimon:
“Lower federal courts and state courts have also conssstently struck down efforts to regulate speech
that do not :mnchude explice words of advocacy of the election or defeat of clearly dentified
canchdates.” FEC AO 2000-16 at n 9 (August 28, 2000) hetp=//a0.actusa.com/a0/n0/200016 html.
"Ths earher ctation to SEF represents an accurate readmg of the case, and akso the antthesss of the
reading which the Comnmssion attempts to advance m pohitical commmetee status enforcement

“sppled] onlyto speech which advocstes the electon or defest of a wentsfied candudate or ballot
messure”® [d The count that the dwuncnon between express and ssue 'was “necessery to cure
wvagueness and overbreadth m statutes winch regulste more speech than that for which the legmiscure bas establshed 2
significant government meerest® Id. s 664-65 Thus recent case demonstrates thae the distmction between express and

ssue advocacy can be sustamed m the post-McChnnall ers.
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Accordmngly, Pubhc Cixzen does not allege and the Complant does not cxe any evadence
that AJS recerved any contrilutions as a resuk of 2s financual correspondence with 13 members or
potentsl members ‘There 1 o factual ar legal bess for findng reason to beheve that AJS has
satsfied the contribution path to political commstee status

AJS 13 2 501(c)(6) entty and not a poltxcal organmanion  As stated m s artxcles of

mcorporation, AJS 1 an mcorporated trade assoctation organmzed pursuant to section 501(c)(6) of
the Internal Revenue Code for the purpose of untmg “m a common organzation busmesses,

busmess leaders, entreprencurs, and associations of busmesses™ and to “promote the common
busmness mrerests of g3 members . . . by helpmg the Amencan public to better understand pubhc
pohcy sssues of mterest to busmess.” (Dubke Aff.,, Ex. A) the IRS audited AJS m 2004, and elected
1 take no further action challenging 3 status under IRC § 501()(6). (Dubke AfF. 15) AJS
contmues to mamtam s tax exempt status as a nonprofit trade assocmation m good standmg  Id,

Contrary to the unfounded allegations m the Complamt, AJS’s major purpose = not
“promoting the electxon or defeat of candilates for federal office.” PCFECat3 AJS's message s
focused on educatmg the public on pokcy postions and encouraging the pubhc to urge legnlators -
or other government offacals - to support pohicies consistent with AJS’s pro-job, pro-growth
agenda  Such educational efforts and other “grassroots lobbymg” are standard fare for trade
assocuanions such as A]S Seg PC Comment at 6-7 (*In particular, a legitymate 501(c) organzzation
should not have o fear that £ will become a polical commmzee simply by engagmg n polexcal
sssue-related cnticsms of public officuls.”). The Commasion should not muscharacterze AJS's
legitumate wsue-advocacy as expendzures through a process of after-the-fact “bootstrapping ™ See
o
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In 2004 and 2005, for example, AJS sponsored a wadespread campagn concering legishtion
t0 repeal the death tax It dwtributed a senes of prmt advertsements m Oklahoma crticzang then-

Senator Don Nickles -~ a Repubhcan not nmnmg for re-election - for not domg more to repeal the
death tax. AJS contmued this campagn m 2005 with a senes of broadcast commumications urgng
hsteners to contact key Democratic Senators to ask for thewr support to repeal the death tax. Abo
that year, AJS produced a senes of prmt advertsements that crxcrzed Senate leadershrp -
specifically, then-Majorty Leader Fnst, Senator Jon Kyl, and Senator Santorum -~ for failing to bnng
the death tax repeal legislanion to the floor for a vote, despte thewr public promsses 1o repeal the
death tax

‘The 2004-2005 death tax campagn resoundingly rebuts the suggestion thar AJS s an
electoral, ruther than ssue-onented, entxty. The 2004 commumications focused on a reting Senator,
and the 2005 commumcations name a Senator (Fst) who had already announced hus mtent not to
seek re-election and several others (Pryor, Bayh, Landneu, Baucus, and Wyden) who were not m an
election cycle at the tume,

In addmon, AJS sponsored a senes of television communications concemmng the legslation
to establsh the asbestos trust fund i early 2006 The purpose of the advertsements was o
generate opposion to the asbestos trust fund legslanon that was bemng considered by the Unzed
States Senate 'The commumcations crtcezed the pohcy posmons of Repubhcan Senators
supportng the legnslation, and prassed the policy posmions of Democratic Senators opposmg the
legslation. (Dubke MUR 5910 Aff. §6) Part of thus effort mvolved communications that were
cistributed m the followmng states cnticzzng the asbestos trust fund pohcy postions of the following
Republican Senstors. Alabama (Sen. Sessions), Arzona (Sen. Kyl), Idaho (Sens Crasg and Crapo),
Kentucky (Sens. Bunning and McConnell), Misssssipp: (Sen Lot), Montana (Sen Bums), New
Hampshure (Sens. Gregg and Sumun), Oklshoma (Sen. Coburn), South Dakota (Sen. Thune), Utsh
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(Sens. Bennett and Hatch), and Wyommg (Sens Enziand Thomas) (Id §7) The adverusements
that were dustributed m North Dakota, on the other hand, praned the publc policy posmons of
Senators Kent Conrad and Byron Dorgan for opposing the asbestos trust legslanon and fighting for
small busmesses and the yobs they create (Id. §8) The complamt sgnores these ssue-advocacy
commumcations m an effort to muscharactere AJS's activinies and purposes

oL CONCLUSION.

As explamed fully above, there 1 no factual or legal basis to the allegatons contamed m the
Complame. Accordmngly, AJS respectfully requests that the OGC recommend, and the Comnmussion
find, that there 1 no reason to beheve that a violanon of the Act was commmted m this matter,
dismss the Complame, and take no further action

May 25, 2007
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